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BEFORE THE FEDERAL ELECTION COMMISSlfifif ICE OF Prr-Tl} •< i 

In Re 

Taxpayer Network, Inc. MUR 6413 
Response to RTB Findings 

In accordance with 2 U.S.C. § 437g (a)(3) Taxpayer Network, Inc., (Respondent) through 
its undersigned legal counsel, submits this response to the Commission in the above 
referenced matter. For the reasons set out below. Respondent requests the Commission 
make a finding of no probable cause and close the file. 

I. Response to RTB .Faĉ wl anri ,̂̂ gal Analvsis 

a. Response to FLA Factual Background 

The Factual Background, as set forth m the Reason To Believe (RTB) Factual and Legal 
Analysis (FLA), states tiiat the October 27,2010 Compkiint (Complaint) alleges tiiat one 
week prior to the 2010 general election, Respondent aired two television grassroots 
lobbying advertisements m Califomia which contained a photo of Senator Boxer, (Ads) 
who was at the time, a candidate in the November 2010 California general election* 

On the basis of those fiicts and upon the further FLA presumption that the Respondent 
expended in excess of $10,000 for the production and airing of the Ads, the Complamt 
alleges fhe Respondent violated 2 U.S.C. § 434(f) for feilure to file disclosure reports 
related to the Ads and 2 U.S.C. § 441d for feilure to include a complete disclaimer notice 
m tiie Ads as reqmred by tiie Federal Election Campaign Act of 1971, as amended 
(FECA or Act). 

Simply put, at issue are two television advertisements, paid for by Respondent which 
pertain exclusively to the legislative voting record of Senator Barbra Boxer of Califomia. 
The Ads neither referenced the general election nor the election or defeat of Senator 
Boxer or her opponent. Rather, the Ads were a classic legislative grassroots lobbying 
communication which referenced several legislative votes of Sen. Boxer and advocated 
the listener to contact SeiL Boxer at the phone number listed on the screen to urge her to 
support funding for military veterans. The last seven (7) seconds of each of the Ads 
contained the disclaimer "Paid for by Taxpayers Network" in a font size greater than 4% 
of the screen. 



With respect to the content of the Ads, the FLA states that both advertisements, "...are 
very similar, sharply criticize Boxer's voting record, but do not make any clear reference 
to, or expressly advocate her defeat in, the upcoming election.̂  (FLA p. 2; emphasis 
added). Resporuient agrees with this assessment of the FLA finding tiiat neither of the 
Ads expressly advocated Senator Boxer's election or defeat and that fhe Ads merely 
criticize the voting record of Senator Boxer. 

b. Response to FLA Legal Analysis 

The Legal Analysis correctiy states that the Supreme Court's opinion m Citizens United v 
Federal Election Commission, 558 U.S. , 130 S. Q. 876 (2010) (Citizens) struck 
down as unconstitutional the provision of the FECA prohibiting corporate financing of 
electioneering conDuoiunications at 2 U.S.C. § 441b (b)(2) (Citizens 913). Therefore, no 
allegation is presented in the FLA reganlmg the any unpermissiliie uso of Respondent's 
corporate treasury funds to pay for the Ads and Restx)ndent agrees with that FLA 
analysis. (FLA p. 3). 

However, the FLA contends that the Citizens opmion upheld the Act's E/C disclosure and 
disclaimer provisions set forth at 2 U.S.C. §§ 434(f)(1) and 441d. /̂ .(citing to Citizens at 
915-916). Based upon that contention, the FLA concluded that the E/C disclosure 
provisions at § 434(f)(1) and disclaimer provision at § 441d were applicable to the Ads 
and therefore. Respondent violated § 434(f) by failing to file the disclosure reports and 
§ 441d as related to the Ads. 

Respondsnt disogrees tixat Citizens is tiie controlling E/C authority as applied to this 
MUR. As will be detailed below, the Court's opmion in Citizens was based upon-a feet 
pattem in the evidentiary record in which the Court found that the content of the 
communication at issue (the Hillary video) contained an express advocacy 
commuiucation and it was on that basis that the disclosure and disclaimer provisions 
were upheld by the Court. The fact pattem m this MUR is materially distinguishable 
firom Citizens smce the Ads do not contam an express advocacy message as 
acknowledged in the FLA. 

Two other points need tb be noted regarding the FLA. The Commission made a finding 
of RTB tiiat Respondent foiled ID include a complete diBclahner notice; FLA 
acknowledges Respondent included "Paid for by Taxpayer Network" which is one 
portion ofthe required § 441d notices. 

Secondly, the FLA cites to MUR 5889 (Republicans for Trauner) as authority to compel 
Respondent to comply witii tiie disclauner obligations in this E/C matter. Respondent 
disagrees witii tiie proffered relevance of this autiu>rity. MUR 5889 dealt witii an 
indq)endent expenditure issue, vMch by its very definition (2 U.S.C. § 431(17) pertains 
to an express advocacy conununication. Such is not the case in this matter. The lack of an 
express advocacy communication in this MUR's feet pattem constitutes a material basis 
for distmguislting it fimn MUR 5889 and is therefore not npplicablc to the current matter. 



There are no MUR's on pomt of which Respondent is aware that address the issue as 
presented in this current matter. 

c. Summary of Respondent's argument 

Respondent will argue below that, as applied to this matter, smce the Ads are 
acknowledged in the FLA not to constitute express advooacy or its fimctional equivalent,* 
then at that point in the analytical process, tiie Commission ceases to have jurisdiction 
over the regulation ofthe Ads. The feilure to meet the jurisdictional burden precludes the 
Conunission firom mandating or enforcing the disclosure/disclaimer provisions of the 
FECA. The FLA fails to proffer any autiK)rities in which the disclosure/disclaimer 
provisions of the Act were upheld by tiie Court in a fact pattem in which the content of 
the communication did not constitute express advocacy. Buckley, McCormell and Citizens 
each upheld the disclosure and disclaimer provisions based upon an evidentiary record 
that pertained to an express advocacy communication. 

This case does NOT involve tiie solicitation of funds for any type of political entity or the 
advocacy for tiie election or defeat of any candidate, including Sen. Boxer or her 
opponent Therefore, the only basis upon which the Commission is able to argue 
jurisdiction over Respondent for enforcement of the alleged disclaimer/disclosure 
mandates, is based solely upon the content of the Ads. 

Respondent cites to several recent authorities which mdicate a strict scmtiny standard 
applies to the disclosure/̂ sclaimer provisions. Regardless of the applicable level of the 
states interest, the FLA fails to cite to aox government interest to substantiate its 
regulation of Respondents political speeeh, to include the associated 
disclosure/disclaimer mandates. As such the FLA dearly foils to present a sufficient state 
interest vdiioh could possibly meet that strict scmtiny constitutional burden to mandate 
Respondent to file the disclosure reports or include the FECA disclaimer notice. 

II. The cunent standard for FECA jurisdiction to regulate public FECA related 
communications has been firmly established as one which must meet an express 
advocacv or its functional equivalent threshold. 

At issue in this matter is the narrow question of whetiior an entity, i^ch pays fan a 
television communication, the content of which meets the criteria set forth at 2 U.S.C. 
§ 434(f)(3), but does np̂  cnptnig express advocacv or ̂ tff finM«tionpl equivalent is 
obligated to include, in that communication, a disclaimer notice that meets the 
reqmrements of 2 U.S.C. § 441d(d)(2) and to file disclosure reports in accordance 
with 2 U.S.C. § 434(f)(1). The Court has defined "functional equivalent" as a 
communication which is not susceptible to any reasonable interpretation other than as an 

^ For future reference in tiiis brieC tiie term "express advocacy** shall be considered to include the 
corresponding phrase, '*or its fimctional equivalent unless oUierwise noted. 



appeal to vote for or agamst a specific candidate. FEC v Wisconsin Right To Life, 551 
U.S. 449; 127 S.Ct. 2652,2667 (2007). 

Respondent submits that a § 434(f)(3) conununication which does not contain express 
advocacy or its functional equivalent is not subject to disclosure/disclaimer regulation by 
the Commission or the jiuisdiction ofthe FECA 

In order to put Respondent's arguments into perspective, a brief sununaiy of the 
progression of the electioneering communications (E/C) provisions, and theur current 
status is required. The last decade has seen a great level of fluidity m tiie area of E/C 
which is at the core of the issue in this matter. Since its inception as part of the 
Bipartisan Campaign Reform Act of 2002 (BCRA)̂  the E/C provisions have been the 
source of numerous court challengeŝ  and a seemingly constant revision of the 
electioneering regulations.^ 

In a facial challenge to the E/C provisions of BCRA, the Supreme Court in McCormell v 
Federal Election Commission, 540 U.S. 93 (2003), upheld the BCRA electioneering 
communication provisions against various challenges, namely corporate funding 
restrictions, reportmg obligations and disclaimer requirements Id. at 194; 201-202; 207-
208 respectively. McConnell mirrored the standard established in the Court's opinion in 
Bucfdey v VdleOt 424 U.S. 1 (1976) stating govemment regulation of political speech 
requires a strict scrutiny analysis. ("Because BCRA § 203 burdens political speech, it is 
subject to strict scrutiny. See McConnell, 540 U.S., at 205; See also. Citizens in which the 
Court held that the prohibition on corporate independent expenditures and electioneering 
commxinieations constitutes a regulation of political speech and concluded that § 441b 
was "subject to strict scmtiny." Citizens, supra 898. (See also, WRTL //at 459-60; Austin 
V Michigan Chamber of Commerce, 494 U.S. 652, 658 (1990, rev'd on other grounds); 
MCFL, 489 U.S., at 252 (plurality opinion); Bellotti, supra, at 786; Buckleŷ  424 U.S., at 
44-45.) 

The McConnell Court ruled that the E/C provisions of BCRA survived the strict scmtiny 
facial challenges (which included source of funds, disclosure and disclaimer mandates) to 
the extent the evidentiary record reflects there were advertisement communications in the 
record which met the express advocacy standards. Id 206. Notwithstanding the Court's 
ruling upholding the various E/C provisions to the facial challenge, the Court did 

' Pub. L. No. 107T1SS, 116 StaL 81 (2002). 
3 Including, McConnell v v̂ snA Rlection Commission. 540 U.S. 93 (2003) {McConnell); FECv 
Wisconsin Right To Life, he. S51 U.S. 449 (2007) (RF̂ TX i Citizens United v FEC S58 U.S. , 
130 S.Ct. 876 (2010) {Citizens); Shays v FEC, 3 F. Supp. 2d 28 (D.D.C 2004). 414 F.3d 76 (D.C. Cir. 
2005), reh'g en banc denied. No. 04-535 (D.C. Cir. Oct 21,2005). 
* Fmal Rules and Eiqilanation and Justification on Electioneering Communications 67 FR 65190 (Oct. 23, 
2002); Final Rules and E]q)lanation and Justification on Electionewing Communications, 70 FR 75713 
(Dec 21,2005); Rule Maldng Petition: Exception for Certafai ''Grassroots Lobl^ing** Communications from 
fhe Defiioition of "Electioneering Communications'* 71 FR 13557 (March 16,2006); E}q)huiation and 
Justification for Final Rules on Electioneering Communications, 72 FR 72899 (Dec. 26,2007) m response 
to WisBftnain-Ri^tToLife: Pending. James Madison Center for Free Speech, Petition for Rulemakfaig 
nittp://www.fec.gov.la^/lBff |n]eip«kinys.shtml) requestipg lulenuddag based upon Supreme Court's 
opinion in Citizens United 



acknowledge that its ruling might not apply to attempts to regulate genuine issue ads 
leaving open the opportunity for an as-applied challenge. Id 206, n. 88. 

Since the McConnell opinion pertaimng to the BCRA E/C provisions ruled against 
various challenges, namely corporate funduig restrictions, reporting obligatious and 
disclaimer requirements {Id. at 194; 201-202; 207-208 respectively) based upou the 
evidentiary record, it stands that the Court's acknowledgement of an opportunity foe a 
suhsequent as applied challenge encompassed not only the funding source prohibitions 
for the E/C, but also applied to the corresponding E/C disclosure and disclaimer 
provisions. 

Therefore, contrary to the FLA Legal Analysis, the McConnell holding pertains only to 
E/C including the corresponding disclosure and disclaimer obligations, for which the E/C 
contained express advocacy. The Court left open, for an as applied challenge, including 
disclosure/disclaimer challenges, that situation is which there was a ease of geiiuine issue 
advertisements which did not constitute express advocacy. 

That as-qiplied challenge to BCRA's E/C provisions was presented in Wisconsin Right 
To Life, Inc. v FEC, 546 U.S. 410 (2006) (WRTL I) v/hertin tiie Court held tiiat tiie 
McConnell ruling, upholdmg the corporate funding prohibition for E/C, did not preclude 
an as applied challenge to that prohibition. Id 411-12. See also, 72 FR 
72899 (Dec. 26,2007). 

After remand, the case once agam came before the Court m WRTL II. The Court was 
preaented with the issue of whether a not-for-profit entity could constitutionally make use 
of its treasuiy funds to pay for a communication which advocated a legislative issue, 
albeit one that met the E/C statutory provisions at § 434(f)(3). The Court held tiiat tiie 
communication was subject to strict scmtiny ("Because BCRA §203 burdens political 
speech, it is subject to strict scmtiny." id 459). To meet the strict scmtiny standard, the 
E/C could only be subject to the BCRA regulation if the communication constituted 
express advocacy or its functional equivalent /rf 11; see also, McConnell, stgira 206. The 
concept of "functional equivalent" was further defined by the Court; "...an ad is the 
functional equivalent of express advocacy only if the ad is susceptible of no reasonable 
interpretation other than as an appeal to vote for or against a specific candidate." Id 65. 

It must be noted the complaint in WRTL II did not ehalleuge the disclosure and disclaimer 
requirements and therefore, the Court did not opine on whether the E/C 
disclosure/disclaimer provisions were sunilarly deemed unconstitutional as applied. That 
as applied challenge to the E/C disclosure/disclauner has not been ruled upon by the 
Court and therefore it remains an open question. 72 FR 72899,72901. 

In response to the Courtis opinion in WRTL II, the FEC issued new E/C regulations 
(72 FR 72899 (Dec. 26, 2007). In its NPRM, the Commission proposed conuneots on 
altemative approaches to meet the reqmrements of IVRTL U. The first approach, ivhich 
employed a nanew hitcqxretation of WRTL II, peimitted the use of corporation and labor 



organization funds to pay for communications which do not meet the express advocacy 
standard but would never the less require the organization to file FECA disclosure reports 
and include a disclauner notice in the commuiucation. Id, 72900. The second approach 
proposed to exempt fi'om the definition of E/C, those issue ad communications which did 
not meet the express advocacy standnrd. Effectively that exemption to the E/C definition 
removed the corresponding FECA disclaimer and reporting obligations for those types of 
communications.̂  The Commission selected the first alternative based upon the fact, 

'"The plaintiff m WRTL II challenged only BCRA's corporate and labor 
organization funding restrictions in section 44lb(b)(2) and did not contest either 
the separate statutory definition of "electioneering commuiucation" m section 
434(f)(3), the separate reporting reqmrement in section 434(f)(1), or the separate 
disclaimer requirement in section 44Id... Because WRTL II did not addiess the 
issue, McConnell continues to be the controlling constitutional holding regarding 
the EC reporting and disclaimer requirements." Id 72901. 

The FEC Regulations at 11 CFR § 114.15(f) (2011), issued in December 2007, addressed 
the obligations for filing disclosure reports for electioneering communications which do 
not meet the express advocacy standard. Those regulations permitted the use of 
corporate/labor funds to pay for the non-express advocacy type E/C communication but 
required the filing of disclosure reports/disclaimers. 

Those regulations now are void and unconstitutional as a result of the Court's January 
2010 opiaion in Citizens, llierefore, the E/C provisions and corresponding disclosure and 
disclaimer provisions of §114.15 were void at the tune Boxer Ads were aired. The only 
controllmg authonity at the time the Ads were aired was the statutory provisions at 
§ 434(f) and tiie relevant holdings of the Court 

The constitutionality of, and compliance with the § 434(f)(1) disclosure reqmrement was 
properly questioned by any party, including Respondent, in light of the WR2% II ruling 
that E/C communications which do not contain express advocacy all outside the scope of 
McConnell. "Because WRTL's ads may reasonably be interpreted as something other 
than an appeal to vote for or against a specific candidate, we hold they are net the 
functional equivalent ef express advocaey, ami therefore fell outside the scope of 
McConnell's holding." Id p.71 (citations omitted). The plam reading of tiiat holding, and 
one properly relied upon by Respondent, is that for an E/C which does not contain 
express advocacy, the prohibition on soiuce of funds, disclosure report and disclaimers 
were not mandated under McConnell when a § 434(f)(3) E/C does not contain express 
advocacy. 

The E/C regulatory issue has now come fiill circle since the Commission is now once 
again in the process of drafting new E/C regulations based upon the Citizens niling. (See 
January 26, 2010 Petition for Rule Change, submitted by James Madison Free Speech 
Center) 

' 72 FR 72899, at 72900; see also 72 FR 50261 (Aug. 31,2007X" NPRM**) at 50262-63. 



III. The FLA correctiv acknowledges corporate treasurv funds are a permissible 
source fix)m which to pav for expenses associated with E/C and that the Ads did not 
constitute express advocacy. 

The FLA dismisses the potential issue of Respondent's use of corporate funds, to pay for 
the Ads, based upon the Court's opinion in Citizens. "In Citizens United v Federal 
Election Commission, the Supreme Court stmck down aa unconstitutional the Act's 
prohibition on corporate financing of electioneering communications at 2 U.S.C. § 
44lb(bX2),..." FLA p. 3. Therefore, any potential issue as to whether there was an 
improper expenditure of corporate funds to pay for the Ads is summarily dismissed per 
the FLA based upon the Citizens opinion. 

The FLA also concludes that the Ads did, *\..not make any clear reference to, or 
expressly advocate her (Boxer) defeat in, the upcoming election*̂ . FLA p. 2. As noted 
above. Respondent concm's with the FLA analysis that the Ads do not constitute express 
advocacy or its fonctional equivalent 

Therefore, based upon the Court's strict scmtiny standard, the feet the Ads neither 
expressly advocate the election of SerL Boxer nor are the Ads susceptible to any 
reasonable uiterpretation that they are an appeal to vote for or against SeiL Boxer, one 
must conclude the Ads are not subject to FECA regulation. (See supra section II above). 

IV. For communications which meet the §434ffl indicia but which fiidl to constitute 
express advocacy or its functional equivaloit there is no opinion from the Courtl ur anv 
court, which is dhectiy on point 

As noted above, subsequent to the WRTL II ruiuig, the Commission contends that the 
controlling authority related to disclosure/disclaimer requuements is McConnell. 
C'Because WRTL II did not address the issue, McConnell continues to be the controlling 
constitutional holding regarding the EC reportmg and disclaimer requirements." 72 FR 
72901). Respondent disagrees because the holdmg in McConnell is fiutuaily 
distuiguished and not controlling relative to the issue of disclosure/disclauner 
requirements for communications meeting the criteria of § 434(f)(3) but i^ch do not 
meet the express advocacy standard. 

The McConnell evidentiary record upon which the Court based its ruling, {McConnell 
462) as distinguished fiiom the Ads in this case, pertained to communications which met 
the express advocacy standard and on that Imsis alone the E/C disclosure/disclaimer 
requirements were upheld. The Court employed the same rational for upholding the over 
breath constitutional challenge to the definition of E/C leavmg open the as applied 
challenge. 

Since the Court left open fhe opportunity for an as applied challenge. It thereby 
acknowledged there are situations m v4uch the E/C regulations, Including the E/C 
disclaimer/disclosure provisions, (which were pait Jdf fhe McConnell pleading), could be 



found to be communications which did not constitute express advocacy. Such 
conmiunications, uicluding the collateral disclosure/disclaimer would therefore fail to 
meet the strict scmtuiy standard and thus not be subject to FECA regulation. Therefore, 
McConnell can not be cited as the controlting authority, as proposed by the FLA, in those 
cases in wliich the content ofthe conmiunication meets the § 434(f)(3) criteria but does 
not meet the express advocacy standaid. The issue is one fm* which there is not 
controllmg autiiority. 

There is also a discrepancy with the prior positions of the Comnussion and those of the 
FLA claiming that subsequent to WRTL //, McConnell is the controlling constitutional 
authority which requires disclosure and disclaimer for all E/C, even for those issue ad 
communications which fail to meet the express advocacy standard. 72 FR 72899 at 
72901. 

The FLA contends McConnell is the controllmg authority and mandates disclosure and 
disclaimers for those communications which are issue ads but which also meet the 
§ 434(f)(3) mdicia. Id In its 2007 NPRM, siqfra the Commission sought comments on 
an altemative (specifically Altemative 2) which would have amended the regulatory 
definition of E/C to. exempt § 434(f)(3) type issue ads (those without express advocacy) 
fixim the definition of E/C and thereby exempt those types of communications fit)m the 
E/C disclaimer/disclosure obligations.72 FR 72899,72900. 

If the McConnell nding without question, does indeed require filing of disclosure reports 
and disclaimera for § 434(f)(3) qualified issue ads (those î Mout express advocacy) 
then the Commission, through its regulatory process, would have been prohibited fixim 
overridmg that disclosure/disclamicr mandate wliich it now attributes to the Comt's 
ruling. If the Commission truly believed that McConnell left no open question as to the 
disclosurê disclaimer requirements for § 434(f)(3) type communications not contaming 
express advocacy, then the adoptbn of Altemative #2 by the Commission would have 
been beyond its statutory authority. However, no such concem was voiced m the NPRM 
or Final Rule. (See Explanation and Justification for Final Rules on Electioneering 
Conununications, 72 FR 72899 (Dec. 26,2007). The very fact tiie Conunission mcluded 
Alternative # 2 in its NPRM indicates the Commission did not consider McConnell 
controllmg relative to fhe disclaimer/disclosure issue. 

If on the otiier hand, the Commission was uncertain as to the impact of McConnell on the 
§434(0(3) issue ads, then there was a legitimate basis upon which to hiquire in its NPRM 
as to whether the E/C definition should be amended in accordance with the proposed 
Altemative 2 language That would have been a reasonable approach. However, if that 
was the case, then the Commission must acknowledge, for purposes of this MUR that 
McConnell did not then nor does it now control and mandate the disclosures/disclaimers 
for the E/C type issue ads. It is an open issue. The Commission can not sit on both sides 
ofthe argument. 

McConnell spedfically recognized the distinction of "issue advocacy" which was 
described as tiie "disenssiom of political poficy generally and advocacy of the passage or 



defeat of legislation" McConnell p. 205 quotmg Buckley 424 U.S. at 48 and of "genume 
issue ads" that likely lay beyond the ability of Congress to regulate. Id 206 n 88. 
Therefore, the Court was well aware of the distinctions between express advocacy 
conunmucations and those tiSat were merely issue advocacy. Its opmion, with this 
distinguishing knowledge, addresses only the former situation, not the latter. 

For those reasons, McConnell can only be viewed as controlling for those E/C which 
contain express advocacy; which is not the factual situation involving the Ads. 

The next case in the E/C progression is WRTL II. However, as noted above (See section 
II, supra) in that case the disclosure/disclaimer provisions were not at issue therefore, it 
can not be controlling in this oorrent matter. It should be noted again however, that the 
Court confirmed the FEC has no compelling interest regulatmg speech absent express 
advocacy. "This Court lias never recognized a compelling interest in rogulating ads, like 
WRTL's, tiiat are neither express advocacy nor its functinnai equivalent" WRTL II127 
S. Ct at 2671 (intemal citations omitted) 

The next case cited as potentially controlling is Citizens in which the Court upheld the 
disclaimer requirements of 2 U.S.C.§ 441 d (d)(2) and the reporting requirements of 
2 U.S.C. § 434(f). The Court stated tiiat, "(t)he disclauners reqmred by [BCRA] § 311 
'provide the electorate with infonnation McConnell, 540 U.S. at 196 and 'insure that the 
voters are fully infoimed about the person or group who is speaking, Buckley, 424 U.S. at 
76". Citizens 130 S. Ct at 915 (additional citations omitted). This holdmg by the Court 
however is also one tiiat must be distinguished fix>m the eurrent matter regardmg the Ads. 
In Citizens tiie disclosore/disclamier provisions of BCRA were challonged, however, it 
was not a fiicial challenge but rather an as applied challenge. "Citizens United argues that 
the disclaimer requuements in § 311 an; unconstitutional as applied to its ads." Citizens 
52, (emphasis added). In Citizens the Court was once again dealing with a factual record 
in which the Court fbund the Hillary video to constitute express advocacy. Such is not the 
case m this matter pertaining to the Ads. 

The FLA contends that the Citizens United opinion also upheld the E/C disclosure and 
distkumer provisions; a statement ̂ c h is correct, only as £ar as it goes. However, as 
was noted above, the Court in Citizens found that the communications at issue met the 
express advocacy standards. As was the case with McConnell, it was on that findmg that 
the eommunication met the express advocacy standards, that the Court upheld the 
provisions of the BCRA disclosure/disclaimer mandates. Therefore, Citizens does not 
address the fectual situation presented in this MUR wherein the communications do not 
meet the express advocacy standards. 

Therefore, neitiier the ruling in McCormell nor in Citizens is controlling regarding the 
issue of disclosure of disclaimer requirements for the current matter pertaming to the Ads 
because neither of those communications constitutes express advocacy or its funetional 
equivalent 



V. Absent a finding that the Ads constitute express advocacv or its fiincti9nal 
equivalent the Commission lacks jurisdiction to proceed against Respondent for die 
collateral disclosure and disclauner issues. 

In view of the feet that neither McConnell, Citizens nor any other case for that matter, 
provides a defuutive answer to the question in this MUR, ^ fust altemative analytical 
step is to detennine if, under cunent case law, tiic Conunission has threshold jurisdiction 
over the conmumication, and the collateral regulatory disclosure/disclaimer obligations at 
issue in this MUR. 

Resporuient is not a political coinmittee (2 U.S.C. § 431(4)) and as such the Commission 
does not have mherent jurisdiction over Respondent's activities. Jurisdiction can only be 
established in this case, if the Commission can demonstrate the Ads come within the 
anibit and jurisdiction of tiie FECA. Respondent submits; the Commission is precltided 
fi'om exercising its jurisdietion In this matter since the Ads do not contain express 
advocacy and therefore fail to meet the strict scmticiy burden. Tliere arc no other avenues 
but for tiie Ads, through which the CoinmisBion is able to establish its jurisdiction ever 
Respondent. 

As fully briefed above, the FLA acknowledges the Ads do not constitute express 
advocacy. If there were any question regarding that issue, one would have to conclude 
tiie Ads on tiieir face do not fulfill tiie WRTL II standaid to justify FECA regulation. The 
Ads are not the functional equivalent of express advocacy because -the Ads may 
reasonably be interpreted as something other than as an appeal to vote for or against a 
specific candidate. WRTL II, 65. The Ads do not reference an election, they do not speak 
of Sen. Boxer in her capacity as a candidate, nor do. they (reference Sen. Boxer's 
opponent Rather the content of the Ads addresses bcdget and military fending issues, 
albeit in a critical tone related to her record (but not her personally) but still a message 
that is strictly a grassroots legislative message. 

As the Ĉ ourt concluded in WRTL II, "Because WRTL's ads may reasonably be 
interpreted as somettiing other than as an qypeal to vote for or agamst a specific candidate 
we hold they are not the fimctional eqiuvalent of express advocacy, and therefore fall 
outside the scope of McConnell's holcKng". WRTL p. 22 (footnote omitted) (emphasis 
added). The Ads likewise "fell outside the scope of McConnelPs holdmg" since they do 
not contain express advocacy and as such the FEC, as was the case in WRTL, has no 
jurisdiction to proceed with enforcement against Respondent. 

There is a long line of similar cases in which the Court and the Conunission have found a 
lack of jurisdiction and denied the enforcement reach of the Commission. Many of these 
cases pertained to the issue of whether the entity made disbursements to fund allegedly 
federal political communications. Whetiier the question is if the disbursements cause an 
entity to be deemed to be making electioneering communications or being deemed a 
political committee, the jurisdictional analysis is the same. 
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For example, In FEC v Machinists Non-Partisan League, 655 F. 2d 380 (D.C. Cur. 1981), 
the Court faced the question as to whether a "draft committee's" activities were sufficient 
to require it to register as a federal political committee. The Court of Appeals held, 
"...the Conunission lacks subject matter jurisdiction over the draft group 
activities"...because the group was neither under the control of a specific candidate, nor 
dueotiy related to pmrnoting or defeatmg a deiorly identified federal candidate. Te hold 
such a group to be subject to the jurisdlotion of the FECA would, in the Courts opuiibn, 
create "grave constitutional difficulties." Machinist at 384-85. Since the Court found 
there not to be subject matter jurisdiction over the draft conunittees, the collateral 
registration and disclosure report filings were not required to be made by the draft 
committee. 

Since Respondent is a not-for-profit corporation and not a political committee, then only 
through Respondent's activities (i.e., the Ads) can the Commission claim jurisdiction 
over Respondent As was tiie case in Machinist, Respondent is, "neither under the control 
of a specific candidate, nor dhectiy related to promoting or defeating a clearly identified 
federal candidate." id The WRTL n Court concurs that speech can oiily be regulated if it 
is not "susceptible of (any) reasonable interpretation other than as an appeal to vote fcr or 
against a specific candidate". WRTL II, p 2667. 

The only activity to which fhe Commission can point to establish its jurisdiction over 
Respondent is tiie content of the Ads. Those Ads are not **related to promoting or 
defeating a clearly identified candidate" but are however, "susceptible of reasonable 
interpretation other than as an appeal to vote for or against a specific candidate." Since 
the Ads do not contain express advocacy, they can not be regulated by the FEC and 
therefore the Comnnssion locks jurisdiction over Respondent in this matter. 

VI. Recent Court decisions substantiate and buttress Respondent's position that the 
Conunission lacks jurisdiction m tills matter to enforce E/C disclosure and disclaimer 
provisions ofthe FECA. 

Most recentiy, the Court of ̂ qipeals for the District of Colmnhiu was fiused with whetiier 
the disbursements by en entity, UnityOS, were sufficient to come under tiie regulation of 
the FECA and require it to register as a political committee. See UnityOS v FEC, 596 F.3d 
861 (D.C. Cur. 2010). Relying heavily upon theur opmion in Machinist, and under the 
limited defmition of a political conunittee in BucUey as to whether it could be 
constitutionally regulated by the FEC, the Court "...concluded that draft groups were 
outside tiie scope of tiie Act." UnityOS 11. See also FEC v GOPAC, Inc. 917 F. Supp. 
851 (D.D.C. 1996) (Commission lacked jurisdiction over GOPAC since its major purpose 
was not federal election activity, and could not therefore enforce registration and 
disclosure requuements -upon GOPAC). 
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Three Ĉ nunissioners opined along this very line of jurisdictional reasoning in MUR 
5541. "In other words, the Act does not reach those 'engaged puroly in issue discussion,' 
but instead can only reach 'that spending tiiat is unambiguously related to the campaign 
of a particular federal candidate'—specifically, 'communications that expressly advocate 
the efasction or defeat of a clearly identified candidate.'" (MUR 5541 SiMament of 
Reasons. Conunissioners Petersen. Hunter and Mnnyhn, (St't of Rea.) p. 16. "Thus by 
narnywing the scope of speech that may be regulated consistent with the First 
Amendment, the Court necessarily nairowed the scope of which entities may be regulated 
undertiieAct"./c/. pl9. 

Once the FLA acknowledges that tiie Ads do not constitute express advocacy, then based 
upon the case law set out above, the Commission has the burden to proffer altemative 
evidence that it has a separate bases for jurisdiction over Respondent and thereby 
authorized to enforce compliance with the E/C disclaimer/disclosure provisions ef the 
FECA. No such proffer of alternative evidence ia mode m the FLA and therefore. 
Respondent submits the Commission has no such jurisdiction in this matter. 

Short of proffering any additional vehicles by which the Commission could assert 
jurisdiction over Respondent, the Comnussion lacks the jurisdiction to moVe forward 
with any enforcement proceedings against Respondent 

VI. The mandate for disclosure/disclauuer related to* a communication constitutes the 
regulation of speech and in this matter, there is no recognized govemment interest to 
justify such regulation. 

BCRA included reportmg requirements for persons making disbursements for 
electioneering communications. 2 U.S.C.§ 434(f)(1). The Court has clearly indicated that 
an electioneering communication can only be regulated if it meets the express advocacy 
standard. The Court has been historically consistent on the pomt that the regulation of 
political speech can only meet the required strict scrutiny mandate if there is a compelling 
state interest and the regulation is narrowly tailored (See discussion at section II, irifra). 

The Conunission apparentiy is aigdng that even though the Ads are not on express 
advocacy communieation, it can mandate that Respondent comply with the disclosure/ 
disclauner reqmrements. Yet the FLA offers no statement of any state interest, let alone a 
compelling state interest that would justify the jurisdictional reach of the Commission 
over Respondent to compel filmg of disclosure reports, related to a communication over 
which the Commission lacks jurisdiction. That proposition is one which exceeds the 
jurisdiction of the Commissions regulatory authority in the area of E/C ("The 
electioneering communications prohibitions can be constitutionally applied to WRTL's 
ads only if it is narrowly tailored to further a compellmg interest" 

"This Court has never recognized a conqielling interest in regulating ads, like WRTL's, 
that are neither express advocacy nor its functional equivalent" WRTL II 127 S. Ct. at 
(23)2671 (intemal citations omitted). 
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The mandate under the FECA to file public disclosure reports is not one to be ligihtiy 
taken by eitiier party to this action. The failure to include disclaimer mfomiation or filing 
disclosure constitutes a regulation of speech; i.e., the speaker, in this case the Respondent 
is subject te civil and potential crimuial penalties for failme to comply with the 
correspondmg regulations. 2 U.S.C. § 437g (a)(6) and 437g(c). 

Indeed, the mandate for inclusion of disclaimers and filmg disclosure reports is a 
regulation of Respondent's speech. The Ads and the corresponding disclaimer/disclosure 
regulation are interlocking and duectiy linked; but for the Ads, Respondent would have 
no disclaimer/disclosure obligations. Due to tiie penalties noted above, the Commission 
would have to acknowledge, (and m fact does in this matter) that Respondent had a 
comparable level of exposure to penalties for violations of the E/C funding restriction 
provisions (at least prior to Citizens) as it does for tile § 434(f)(1) feilure to include the 
disclaunet/diselosure reports. If one is threatened witii penalties for undertakmg political 
speech, which is the case with undertaking an E/C without filmg disclosure reports or 
ctiadaimers, then tiiat constitutes the regulation of that speech. If the penalties for 
disclosure/disclaimer violations are linked to the conununication, then so too is the state's 
burden ta show a compelling interest to justify its jurisdiction and imposition of penalties 
upon Respondent. 

The Court in WRTL II specifically states that conununications which are not express 
advocacy or its functional equivalent are outside the jurisdictional scope of McConnell. 
"A court applying strict scmtiny must ensure that a compelling interest supports each 
application of a statute restrictnig speeeh. See 540 U.S. at 206 n. 88." The one area of 
the statute restricting the speech is the collateral disclosure/disclaimer E/C provisions. 
Therefore, the same level of scmtiny attaches to that apptication of the restriction. 

In Buckley, the Court explamed that it established the express advocacy standard "[t]o 
uisure that the reach of the disclosure reqmrements was 'not unpermissibly broad'" 
McConnell p. 191 quoting Buckley, 424 U.S. at 80. Bucldey q)plied the express advocacy 
construction to disclosure provisions to assure that restrictions were "unambiguously 
campaign related." Id 81. "The relation of the infoimation sought to the purpose of the 
Act (i.e. to regulate federal elections) may be too remote "and therefore "impemussibly 
broad" id 80. The requested infomiation does not have a substantial connection with the 
government interest bemg sought to be advanced. Bucldey, 81. 

The cpncems ofthe Buckley Court are radiantiy clear in the current MUR. When the Ads 
do not come within the jurisdiction of the FECA because the content fails to meet the 
express advocacy standard, then what possible "relation of tiie uifonnation sought to the 
puipose of the Act" can possibly be justified? Such information is far too remote to 
justify regulation of Respondent's activities or m this case its feilure to act. 

Respondent acknowledges ihe Supreme Court has never backed off its judgment that 
disclosare leqiuaenients effectuate the legitimate government interest of providmg the 
eleotorate witii information about the sources of campaign-related spending, which in 
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tum allows voters to moke informed choices. See Citizens 130 S. Ct. at 913-14; 
McConnell, 197. 

There certainly has been a rational expressed by the Court for the filing of disclosure 
reports and inclusion of disclaimer notices. Respondent does not dispute that point. 
However, those holdings by the Court have pertained to eases in which oxpius$ odyocaoy 
was evidenced.̂  In those cases, the Court's î onal has been that the mfoixnation serves 
a legitimate state's interest by informmg the electorate about sources of funds used to 
support a candidate's activities. This matter however, does not deal with an electorate or 
a candidate's activities. The communication Ads deal with legislative issues and 
legislative minded constituents. Thus, there is no state interest, of any level, to mandate 
disclosure to the FEC for non-candidate related conununications. An argument that those 
entities sponsoring legislative messages whose content is beyond the jurisdictional reach 
of tiie FECA, are required to file disclosure reports and disclaimera to provide 
mfomuition to an electorate about candidate activities is, as the Buckley Coun 
recogrtizod, "too remote" and "unpermissibly bsoad" to justify the jnrisctictional 
regulatory reach of the Commission. 

The Commission has not offered any evidence or interest to sustain the burden of meeting 
a compelling interest, or for that matter, any state mterest whatsoever, for justifymg the 
enforcement ofthe disclaimer/disclosure reports in this matter. Therefore, its attempts at 
enforcement in this matter must fell due to lack of jurisdiction. 

VII. Since the Conrt issued its aomion hi Citizens, there have been subsequent 
opinions which snstained Respondents position and which were not rebutted let alone 
even raised in the FLA. 

In Real Truth About Obama v FEC, U.S. District Court, Eastem District of Vurgmia, 
June 16,2011 No. 3:08 CV-483 (RTAO) the court articulated tiie applicable standard of 
review for issues which are the focal point of this case. Though the court found in fevor 
of the FEC in RTAO based upon this facts and the e3q)ress advocacy content of the 
communication, the standard recognized by the court is fipplicable to this case. 

"Similnrly, disclosure requirements aie subject to exacting scrutiny, such that the 
Govemment must demonstrate ti)at 'relevaut conelation' or a 'substantial relation' exist 
between the government mterest and the informatiDii required to be disclosedi Buckley, 
424 U.S. at 64 (citations omitted) See Reed v Doe, 130 S. Ĉ . 2811,2818 (2010): Citizens 
United, 130 S. Ct at 914." RTAO p.l2. "Since RTAO plans to make only independent 
expenditures, it may receive unlimited contributions. Therefore, exacting scmtiny is the 
proper standard of review. Hence, with respect to both the RTAO's challenges, the 
questions before the Court are whether a 'relevant correlation' or a 'substantial relation' 
exists between the governmental interest underlying the disclosure rules implemented by 
§ 100.22(b) and tiie FEC policy and the mformation those rules requued disclosed. 
(Citmg to Buckley, 424 U.S. at 64 (citations omitted), id 13. 

* Respondent does not hcrem contest FECA disclalmer/disclnsun: filing requinrneutt but fbr those as 
applied to the § 434(f)(3) communications that feil to contam express advocacy. Disclosure/disclauner 
requirements related to contribution solicitation and independent expenditures are not at issue herein. 
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The FEC may only regulate Furst Amendment activities that are "unambiguously related 
to the campaign of a particular federal candidate" Buckley 80. Infomung the public as to 
the source of fimds used to pay for express advocacy conununieations is a govemment 
interest which is a relevant correlation and a substantial relation to a particular federal 
candidate. But no such coirelathm between tiie Ads and the mandated disclosure report 
exist in tliis MUR because the conununication is an issue grassroots lobbying, 
communieation, not one related to a particular federal candidate. There is no recognized 
govemment interest by the Court in the filing of FEC disclosure reports for purposes of 
informing the public as to the source of funds used to pay for such grassroots lobbymg 
communications. There is no correlation between the information to be provided and any 
govemment interest related to grassroots lobbying activities. The FLA fails to identify 
any such govemment interest 

In order to trigger the disclosiue obligation, the underlying communication, for which 
the disclosure is being made, must be subject to the jurisdiction of the FEC. In this case, 
it is not. "After Citizens United, § 100.22(b) informs the definition of 'independent 
expenditure' in 2 U.S.C. §431(17), and in tum inferms whether disclosure of an 
independent expenditure is required under 2 U.S.C. § 434(c)....since it effectuates 
disclosure requurements § 100.22(b) is subject to exactmg scmtiny." Id 12-13. 

If the communication, upon which the disclosure and disclaimer obligations are based, is 
not subject to FEC jurisdiction, then the Commission has the obligation to evidence how 
the disclosure and disclauner mandate, independent of the underlymg communication 
Ads is "unambiguously related to the campaign of a particular federal candidaie". The 
simple answer is it can not be evidenced and so the Conunlssion's argument fails. 

The Court found that both ads in RTAO constituted express advocacy. In tlmt situation, 
as with McConnell and Citizens, because the conununication constituted express 
advocacy, "tiie disclosure requirements § 100.22(b) unplements are unduly burdensome 
as applied to it." RTAO p. 20. 

An even more uistmctive case on-point regardmg disclosure obligations is Davis v FEC 
554 U.S. 724 (2008) m which the Supreme Court struck down tiie so called "Millionaue 
Amendment" provisions ofthe Act which were part of the BCRA legislation. The Court 
tiierem ruled tiiat section 319(a) pf BCRA (2 U.S.C. §441a-l(a)) was found to be a 
violation of the First Anienthncnt. The Court then considered the corresponding 
disclosure provision at section 319(b). In citmg to Buckley the Court noted, 

"'...compelled disclosure, m itself can seriously infiringe on privacy of 
association and belief guaranteed by the Furst Amendment' Buckley, 424 U.S. at 
64. As a result, we have closely scmtmized disclosure requirement, including 
lequuements governing independent expenditures made to further individual's 
political speech. Id at 75. To survive this scmtuiy, significant encroachments 
'cannot be justified by a mere showing of some fegitimate governmental interest' 
/£/ai68,71. 
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"The § 319(b) disclosure requuements were designed to unplement the 
asymmetrical contribution lunits provided for in § 319(b), and as discussed above, 
§ 319(a) violates the First Amendment. In light of that holding, the burden 
imposed by the § 319(b) requuements cannot be justified and it follows that they 
too are unconstitutional." (Footnote omitted)" RTAO p. 18. 

Following the same analysis set forth by the Coiut in Davis and RTAO, the E/C statutory 
provisions of § 434(f)(1) are unconstitutional as applied to the Ads since the Ads do not 
constitute express advocacy or its functional equivalent. Since the disclosure 
requirements of § 434(f)" ...were designed to implement the asymmetrical" provisions 
of the electioneering communications which are unconstitutional as applied to the Ads 

gr> since they do not constitute express advocacy; therefore the disclosure and disclauner 
burdens unposed by § 434(f) requuements, "...cannot be justified, and it follows tiiat 

<3@ they too are unconstitutional'*, as applied to tiie Ads. 

^ Conclusion 
K\ 

For the reasons set out above, the Respondent seeks a ruling of no probable cause for a 
^ violation of §§ 434(f) and 441d and close the file. 

PaulSrSuuivan 

Counsel for Respondent 
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